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9:30 a.am. - Noon .
- AOC SeaTac Office -~

Agenda

" SeaTac, Washington

1.

Call to Order

' Judge Marlin Appelwick

2,

Welcome and introductions

Judge Marlin Appelwick

Action ltems

May 21, 2010 Meeting Minutes

Action: Motion tfo approve the minutes of
the May 21 meeting

Judge Marlin Appelwick

Tab 1

BJA Best Practices Committee Nominations

Action: Motion to appoint Judge
Christine Quinn-Brintnall, Judge Jean

- Rietschel, Judge Jerry Roach, and Judge

Julie Spector to the BJA Best Practices
Committee

Ms. Mellani McAleenan

Tab 2

BJA Court Security Committee Nominations

Action: Motion to appoint Mr. Ron Miles
to the BJA Court Security Committee

Ms. Mellani McAleenan

Tab 3

Proposed Revision to Public Trust and

- Confidence Committee Mission Statement

Action: Motion to approve the revision to
the Public Trust and Confidence
Committee Vision, Mission and Goals
Statement

Justice Mary Fairhurst

Tab 4

Public Trust and Confidence Committee
Project to Add a Fifth Day to the Legislative
Scholars Program

Action: Motion to approve the Public
Trust and Confidence Committee Project
to add a fifth day to the Legislative
Scholars Program

Justice Mary Fairhurst

Tab 5

Reports and Information

State Budget Forecast

Mr. Jeff Hall

Whistleblower Work Group

Mr. Jeff Hall

Tab 6

10.

Trial Court Opefations Funding

Judge Deborah Fleck

Tab 7

11.

Access to Justice Board

Mr. M. Wayne Blair
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12.

Washington State Bar Association

Mr. Salvador Mungia
Ms. Paula Littlewood

Next meeting: July 16
Beginning at 9:30 a.m. at the
AOC SeaTac Office, SeaTac

-13. Reports from the Courts

Supreme Court Justice Susan Owens
Court of Appeals Judge Teresa Kulik
Superior Courts Judge Stephen Warning
Courts of Limited Jurisdiction Judge Stephen Brown

14. Association Reports
County Clerks Ms. Barb Miner
Superior Court Administrators Ms. Delilah George
District and Municipal Court Ms. Peggy Bednared

Administrators

Juvenile Court Administrators Ms. Sharon Paradis

15. Administrative Office of the Courts Mr. Jeff Hall

16. Other Business Judge Marlin Appelwick




TAB 1



Board for Judicial Administration
Meeting Minutes

May 21, 2010
AOC SeaTac Office
SeaTac, Washington

Members Present: Chief Justice Barbara Madsen, Chair; Judge Michael Lambo,
Member-Chair; Judge Marlin Appelwick; Judge Rebecca Baker; Judge Stephen Brown;
Judge Ronald Culpepper; Judge Sara Derr; Judge Susan Dubuisson; Judge Deborah
Fleck; Mr. Jeff Hail; Ms. Paula Littlewood; Judge Jack Nevin; Justice Susan Owens;
Judge Glenn Phillips; Judge Christine Quinn-Brintnall; Judge Dennis Sweeney; Judge
Stephen Warning; and Judge Christopher Wickham

Guests Present: Mr. Jim Bamberger, Mr. M. Wayne Blair, Ms. Jeri Cusimano, Justice
Mary Fairhurst, Ms. Delilah George, Mr. John King, Ms. Barb Miner, Ms. Joanne Moore,
Ms. Sharon Paradis, and Mr. Craig Salins

Staff Present: Ms. Margaret Fisher, Ms. Beth Flynn, Ms. Shannon Hinchcliffe, Mr. Dirk
Marler, Ms. Mellani McAleenan, Mr. Ramsey Radwan, and Mr. Chris Ruhl

The meeting was called to order by Judge Lambo.

April 16, 2010 Meeting Minutes

It was moved by Judge Dubuisson and second by Judge Wickham to
approve the April 16, 2010 meeting minutes as written. The motion carried.

BJA Best Practice Committee Nominations

It was moved by Judge Phillips and seconded by Judge Culpepper to
appoint Ms. Holli Spanski, Ms. Tina Marusich, and Judge Michael Lambo to
the Best Practices Committee. The motion carried.

BJA Court Security Committee

It was moved by Judge Appelwick and seconded by Judge Culpepper to
appoint Ms. Sonya Kraski, Judge Debra Hayes, Justice James Johnson and
Captain Rick Rochleau to the BJA Court Security Committee. The motion
carried.

Justice in Jeopardy Implementation Committee Nominations

it was moved by Judge Phillips and seconded by Judge Baker to appoint
Ms. Yvonne Pettus, Mr. Stanley Bastian and Judge Thomas McPhee to the
Justice in Jeopardy Implementation Committee. The motion carried.
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Public Financing of Supreme Court Campaigns

Chief Justice Madsen stated that after the legislative session she met with members of
Washington Public Campaigns regarding public financing of Supreme Court campaigns.
She explained to them the importance of filing fees for the court system and the position
of the Supreme Court regarding filing fees.

Mr. King gave some background on this issue and what has propelled this movement so
far. In 22 states that have contested elections, about half are cited with some detail
regarding abuses, huge expenditures and hardball media advertisements. National
groups are also putting a lot of money into the races. Washington Public Campaigns
thinks public financing will help good candidates without a lot of money.

Mr. Salins said he envisions and expects a bill addressing public financing of Supreme
Court elections during the next legislative session. He is seeking input and suggestions
from the BJA regarding the bill language. Everything in the 2010 bill is open for re-
examination. '

Washington Public Campaigns would like to send a survey for feedback on future
legislation to the Bar Association and judicial associations along with some background
information. Mr. Salins will send the materials to Ms. McAleenan who will distribute the
materials to the judicial associations. It was requested that responder information be
deleted from the survey for privacy reasons.

Kitsap County Court Interpreter Issue

Justice Owens reported that the city backed off the business licensing requirement for
court interpreters so this is no longer an issue.

There was some discussion regarding whether or not this issue might come up in other
cities in the future but it was decided to drop this issue for now and bring it up in the
future as needed.

Boards and Commissions Bill HB 2617

Mr. Radwan explained that HB 2617 puts restrictions on boards and commissions
effective July 1. AOC is looking at a recommendation that will exempt the main boards
and commissions from the restrictions in HB 2617. The recommendation will go to

Mr. Hall and the Supreme Court for approval. The committees that fall under the main
boards and commissions can apply for an exception to the bill.

All of the JISC groups will be exempted because they are not funded by the state
general fund.
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Mr. Radwan will send a list of the committees that will need to request an exemption to
the judicial association presidents.

Pro Tem Funds for Association Presidents

Chief Justice Madsen had a discussion with past judicial association presidents a month
or s0 ago about the expense that hits the county for the association presidents. There
is a budget for judge pro tem reimbursement within the AOC. There is capacity in the
AOC budget until June 30, 2011 to reimburse president-judges for their pro tem costs.
The AOC will reexamine the capacity to fund association presidents for pro tem costs at
the end of the 2011 session and will request a supplemental budget request in 2012 to
fund pro tem costs if necessary.

Judicial Stabilization Trust Account

The Administrative Office of the Courts (AOC), the Office of Public Defense (OPD) and
the Office of Civil Legal Aid (OCLA) all pull funds out of the Judicial Stabilization Trust
Account (JSTA). The account is funded by filing fees that were put info place to backfill
state budget cuts. There is no fee split between the state and counties. The JSTA will
sunset in 2011. This issue is before the BJA for discussion. Does the BJA want to
allow the sunset to occur? The decision does not need to be made today.

There was discussion about continuing the filing fees but including a split with the
counties. If the split takes place, there will be a $5.3 million loss in the account. If the
fees sunset, it will cause a $10 million loss to AQC, OCLA and OPD. The funding would
need fo be replaced if the split occurs or if the fees sunset.

There was discussion about some counties gaining more from the JSTA funding than
from their share of the county/state fee split. That impact needs to be considered in
rural counties.

Ms. McAleenan will work with everyone impacted by the JSTA funds to schedule a
meeting and come back to the BJA with a recommendation in the future.

BJA Public Trust and Confidence Committee

Justice Fairhurst reported on the Public Trust and Confidence Committee’s 2009
projects:

s District and municipal court pro se handouts which will be. e-mailed to all court
administrators for their use. The handouts assist pro se litigants understand and
make their way through court proceedings.

¢ A model court tours template which is designed to help court staff save time
when contacted by a school or organization that wants a court tour.
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» Judicial speakers bureau brochure. The template is for Washington courts to use
for judicial speakers who are requested by local organizations and groups. Ifitis
approved by the BJA it will be distributed to courts electronically.

The Public Trust and Confidence Committee is asking for the BJA’s approval to
distribute the documents listed above.

It was moved by Judge Phillips and seconded by Justice Owens to approve
the three 2009 Public Trust and Confidence Committee projects. The
motion carried.

Justice Fairhurst reported that the Public Trust and Confidence Committee’s 2010
projects are;

¢ Adding a fifth day to the legislative scholars program. The additional day will
model the law school for legislators curriculum,

» Creating a public education campaign including online products addressing the
role of courts. It will be similar to the children’s handbook activity but it will be
geared toward adults.

s Creating a senior law day program. It will be public education about the courts
but targeting seniors. The Committee is not sure what this is going to look like
yet.

« Updating and revitalizing the Committee’s mission siatement. A draft of the
statement was including in the meeting materials. The Committee has not had
time to discuss the statement but it is being brought to the BJA to hear concerns.

 The iCivics Program uses online video games and lesson plans to target middle
school students. The Committee is dedicating their volunteer efforts to this
project. This project is being worked on in 14 other states in addition to
Washington. Teachers and students really enjoy it. The Committee plans to -
work with social studies teachers, through the principals and the PTA.

Chief Justice Madsen extended her appreciation to the Committee for working on all of
the 2009 and 2010 projects and thanked the members for all their hard work.

Municipal Cpurt Judges Bill

There was some discussion on the municipal court judges bill regarding action that will
be needed for the next legislative session. Ms. McAleenan asked the judicial
associations to take a look at HB 6686 and let her know of any amendments that need
to be made prior to next session. Having certain judges contact their legislators might
work well next session. Ms. McAleenan will draft a template lefter for the judges to give
their legislators.
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Mr. Hall reported that there is a lot of very strong editorial board interest in the subject
matter. There has been talk about pre-filing the bill but making sure there are a lot of
sponsors. The bill language needs to be completed early in order to get a large number
of sponsors. Mr. Hall stated he will also engage the Governor on this issue.

Recognition of Qutgoing BJA Members

Judge Lambo recagnized outgoing Board members Judge Quinn-Brintnall, Judge
Phillips and Judge Derr for their outstanding service and hard work. They each
received a signed Temple of Justice print.

Access to Justice Board

Mr. Blair reminded everyone about the Access to Justice Conference in Wenatchee
June 4-6.

Washington State Bar Association

Ms. Littlewood reported that the Board of Governors wi-ll be electing a new president-
elect and selecting a governor-at-iarge in June.

The Uniform Bar Exam decision will be made soon and information will be posted on
their Web site.

The Board of Governors will be taking up a resolution on Arizona and a moratorium on
travel to Arizona. ’

The Board of Governors adopted their revised Bylaws at their April meeting and the
portion that impacts judges will not be implemented until 2012. They are still working on
how to treat administrative law judges.

Reporis from the Courts

Supreme Court: Justice Owens reported that the Supreme Court is back in session.
They heard oral arguments at Big Bend Community College earlier this week and some
of them will be attending the swearing-in ceremonies of the new Court of Appeals
judges and the DMCJA Spring Conference.

Court of Appeals: Judge Sweeney stated the Court of Appeais spent time trying to
strategize on their budget. Every one of the divisions is discussing furloughs or active
reductions.

Superior Court Judge: Judge Warning reported that the SCJA Long-range Planning
meeting is coming up in a few weeks. They are moving forward on a risk assessment
tool for all courts to use in bail decisions. Their bylaws revision is a work in progress.
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Courts of Limited Jurisdiction: Judge Phillips said he was glad to be part of this
Board and enjoyed serving as the President of the DMCJA.

Association Reports

County Clerks: Their Annua! Conference will be held in June and they will be eiecting
a new Board.

District and Municipal Court Administrators: Ms. Cusimano is retiring and said she
has appreciated being part of the BJA.

Juvenile Court Administrators: Their Spring Conference will be held in June and they
are working on their legislative agenda.

Superior Court Administrators: They met in Cle Elum last month for their Spring
Conference. Their association hosted three regional trainings around the state and
Ms. Yvonne Pettus spoke regarding communicating in a diverse world.

Adminisfrative Office of the Courts

Mr. Hall reported that there is some transition in the agency’s Information Services
Division. Mr. Gregg Richmond resigned and Ms. Vonnie Diseth was hired as his
replacement. She previously worked at the Washington State Depariment of
Transportation as the IT Deputy Director of the Office of Information Technology.

There being no further business, the meeting was adjourned.
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Board for Judicial Administration
Nomination Form for BJA Committee Appointment

BJA Committee:  Best Practices
(i.e. Best Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Judge Christine Quinn-Brintnall

Nominated By: Court of Appeals
{i.e. SCJA, DMCJA, etc.)

Term Begin Date: June 2010

Term End Dafe: June 2012

Has the nominee served on this subcommittee in the past? Yes No | |

If yes, how many terms have been served
and dates of terms: One term June 2008 — June 2010

Additional information you would like the BJA to be aware of regarding the
nominee: '

Please send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 28504-1174
beth.flynn@courts.wa.gov




Board for Judicial Administration
Nomination Form for BJA Committee Appointment

BJA Committee:  Best Practices Committee
{i.e. Besi Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Jean Rietschel

Nominated By: SCJA
(i.e. SCJA, DMCJA, etc.)

Term Begin Date: June 2010

Term End Date: June 2012

Has the nominee served on this subcommittee in the past? Yes No [ |

If yes, how many terms have been served
and dates of terms:

Additional information you would like the BJA to be aware of regarding the
nominee:

Judge Rietschel is moving from a CLJ court to Superior. She has been serving on the
BPC as a DMCJA representative (for one year). Judge Rietschel is willing to fill the
SCJA spot being vacated by Judge Eric Lucas (completing his second term).

Please send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.gov




Board for Judicial Administration
Nomination Form for BJA Committee Appointment

BJA Commitiee:  Best Practices
{i.e. Best Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Jerry Roach

Nominated By: DMCJA
(i.e. SCJA, DMCJA, etc.)

Term Begin Date: 6/2010

Term End Date: 62011

Has the nominee served on this subcommittee in the past? Yes[ | No

If yes, how many terms have been served
and dates of terms:

Additional information you would like the BJA to be aware of regarding the
nominee:

Judge Roach will complete the balance of Judge Rietschel's 2-year term on Best

Practices.

Please send completed form io:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.gov




Board for Judicial Administration
Nomination Form for BJA Committee Appointment

BJA Committee:  Best Practices
(i.e. Best Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Julie Spector

Nominated By: SCJA
(i.e. SCJA, DMCJA, etc.)

Term Begin Date:  7/2010

Term End Date: 6/2012

Has the nominee served on this subcommittee in the past? Yes No [ |
Judge Spector began serving on the
- committee in 2005. She has served two
full terms as Chair:
If yes, how many terms have been served June 2006 — June 2008
and dates of terms: June 2008 — June 2010

Additional information you would like the BJA to be aware of regarding the
nominee:

Please send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 28504-1174
beth.flynn@courts. wa.gov
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Board for Judicial Administration
Nomination Form for BJA Committee Appointment

BJA Committee: = Courthouse Security

(i.e. Best Practices, Court Security, Jusfice in Jeopardy, Long-Range Planning, and Public Trust and Confidencs)

Nominee Name: Ron Miles

Nominated By: AWSCA
(i.e. SCJA, DMCJA, etc.)

Term Begin Date: 7/1/2010

Term End Date: 6/30/2012

Has the nominee served on this subcommittee in the past? Yes| | No

If yes, how many terms have been served
and dates of terms:

Additional information you would like the BJA to be aware of regarding the
nominee:

Please send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.gov
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Board of Judicial Administration’s Public Trust and Confidence Committee

Current Mission Statement

To achieve the highest level of public trust in the judicial system by:

e Assessing and re-assessing public opinion, concern and level of trust in the judicial
system while developing strategies to address them.

¢ Making recommendations to the Board for Judicial Administration regarding the

those that reduce court compIeXIty, cost, and delay. ie ensuring that the courts
demographically reflect the communities they se

» ldentifying existing activities throughout the sta t achieving trust and
confidence in the courts, while coordinating:with'the Cotiricil on Public Legal
Education, Access to Justice Board and of ¥ entities wo (ng to improve the

system.

Proposed Vision, Mission and Go: s St

Vision
To achieve the higﬁ < nfidence in the Washington

ossiblé vel ofpl}i
judicial system i

Missio|
To enhanceé the public’s | d confidence in the Washington judicial system
Strategies to

Goals:

» To identify areas where public trust and confidence is lacking and to prioritize
these needs for consideration by the committee. |
To develop and disseminate tools and resources o address those needs.
To encourage and monitor use of tools and resources developed by the
committee.

* To catalog past, current and potential Public Trust and Confidence Committee
activities promoting public trust and confidence in the judicial system.

* To collaborate with other individuals and groups working to improve public trust
and confidence.
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Adding a 5" day to the Legislative Scholars Program offered by the
Washington State Legislature. For the last five years, the Washington State
Legislature has offered this four-day program for teachers to help them more

" accurately teach about the state Legislature and legislation in classrooms. This
-proposed Public Trust and Confidence Committee project would add a day to the
existing event to highlight how the courts interact with legislation, to help social
studies teachers themselves understand and then teach about the intersection of
the judicial and legislative branches. The Legislative Scholars Program takes
place this summer from July 12-15 at noon. The proposed Public Trust and
Confidence Committee project would add four hours on the afternoon of July 15
and four hours of the morning of July 16 to focus on the judicial branch’s
intersection with the legislative branch.
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Background:

RATIONALE UNDERLYING THE POLICY DRAFT
DEVELOPED BY THE JUDICIAL WHISTLEBLOWER WORKGROUP
June 14, 2010

The State Whistleblower Act (Chapter 42.40 RCW) is ambiguous as to how it applies to the
judiciary.
o The act applies generally to state agencies or departments, but these terms are

sometimes interpreted as including judicial entities, and sometimes not, depending
on the particular context. See, e.g., Graham v. State Bar Ass’n, 86 Wn.2d 624, 626,
548 P.2d 310 (1976).

One section of the act specifically recognizes that the Supreme Court may adopt a
policy specifying how the act applies to the judiciary, RCW 42.40.210, but a judicial
policy has not been adopted.

Without a policy, it is not clear as to whether whistleblower complaints against a
person within the judiciary can be heard by the State Auditor’s Office.

Many judicial employees at the state level receive annual notices about the
procedures and remedies under the Act.

There is a wide-spread concern within the judiciary that the State Auditor’s Office
should not have jurisdiction over all judicial whistleblower complaints, especially
those that are filed against a judicial officer.

Yei, without a judicial policy, there are significant arguments that such complaints
could indeed be heard by the State Auditor’s Office, especially given the wide-
spread annual distribution of Whistleblower Act materials to judicial employees.

In mid-2007, discussions began within AOC, with consultation with a few Supreme Court
justices, as to whether the judiciary should adopt a whistleblower policy. Such a policy
would make clear whether and how the Act applies to the judiciary and it would provide
employees with a clear set of procedures.

Early Options Considered:

L4

After some initial research and further discussions of available options (including creation
of various new judicial entities for resolving judicial whistleblower complaints), three basic
approaches were identified for further discussion, as they represented a wide range of
potential positions:

o

Alternative 1 — The State Act would fully apply to whistleblower complaints against
any person within the judiciary, including judges; all such complaints would be
addressed by the State Auditor.

Alternative 2 — The same as Alternative 1, although the standards for what
constitutes a meritorious complaint would be narrowed.



o Alternative 3 — The State Act would partially apply: Complaints filed against judicial
officers would be heard by the Judicial Conduct Commission, while complaints filed
against judicial employees would be addressed by the State Auditor.

o Early on, all three of these alternatives were focused to apply to only the appellate
courts and the state-level judicial entities, and not to the trial courts,

* The three basic approaches were then discussed with the various interested judicial
entities (the Supreme Court, the Court of Appeals, the ACC, the CJC, the Office of Civil Legal

Aid, the Office of Public Defense, and the State Law Library) as to what direction seemed
best.

One Early Approach was Drafted for Further Review:

* Asthese discussions progressed, the greatest support was expressed for Alternative 3 (CIC
jurisdiction for complaints against judicial officers; State Auditor jurisdiction for complaints
against employees).

o The henefits of Alternative 3 were felt to be that it does not involve creation of new
entities or procedures, it keeps complaints against judicial officers within the
judicial realm, and it makes use of the expertise of the two entities (CIC and State
Auditor) that already investigate these types of issues.

e A work group was then formed to work further on drafting this approach. The work group
included Justice Owens, representatives from AOC, and representatives of the state-level
judicial entities (OCLA, CJC, and OPD}. The work group completed a new draft, which was
presented for discussion at the 2008 Appellate Judges’ Spring Conference

Concerns Raised at the 2008 Spring Appellate Conference:

s At the conference, several attendees expressed separation-of-power concerns about
allowing another branch of government to hear any whistleblower complaint filed against
those in the judiciary, whether filed against judges or employees.

o No consensus was reached at conference on this point. Rather, the work group was
asked to consider this question further.

Revisions Drafted to Address Separation-of-Power Concerns:

e The work group reconvened, expanding to include Judge Leach and Justice Stephens
(replacing Justice Owens).

» The work group discussed the concerns that were raised at spring conference. The work
group noted that there is no existing judicial entity that has authority to hear whistleblower
complaints against non-judge employees of the judiciary (the Commission on Judicial
Conduct has authority over non-judge employees’ ethical violations, but the Commission’s
director believes it would take a constitutional amendment to confer jurisdiction to hear
other whistleblower complaints against these employees). The work group believed that it
would not be a good use of resources to create a new entity for this purpose, given how
rarely judicial whistleblower complaints arise. Instead, the work group concluded that the
separation-of-power concerns could be addressed in other ways.



e Accordingly, the work group chose to retain the basic approach of the previous draft, but
to add new provisions addressing the separation-of-powers concerns:

o The new proposal includes a savings clause specifying that the policy should not be
construed as changing judicial immunity principles. The new savings clause also
states that the policy leaves unchanged the general court rules on financial and
performance audits. See new section 6 {“Savings Clause”).

o The new proposal expressly reserves the right of the Supreme Court té re-assert
exclusive jurisdiction over any whistleblower complaint “involving allegations about
fundamental judicial functions that should not be subject to another branch of
government's oversight”. See new section 7 (“Reservation of Rights”).

o The new proposal also makes several smaller wording changes for greater clarity.

Further Revisions to Address Procedures for Retaliation Claims.

* The work group has also added a section that protects judicial whistleblowers from
workplace reprisal or retaliation.

¢ The new section sets forth the procedures for filing and addressing these retaliation claims.
The claims would be addressed under RCW 42.40.050 and Chapter 49.60 RCW, under
which the Human Rights Commission (HRC) investigates claims and negotiates settlements
and an administrative law judge adjudicates claims and imposes remedies. The work group
~ believes that this is a good process and that judicial whistleblowers should have access to
it, just as other whistleblowers do.

e The new section states that the administrative [aw judge’s {ALJ) authority to impose
remedies is limited in one regard — the ALJ cannot impose any sanctions against a judicial
officer, as only the Commission on Judicial Conduct (CIC) has this authority. Accordingly, if
a judicial officer is the subject of a whistleblower’s reprisal or retaliation claim, the
administrative law judge could award the whistleblower applicable remedies under RCW
49.60.250 that serve to compensate a wronged whistleblower (e.g., restoration of benefits
or back pay), but not those that serve to sanction a judicial officer (e.g., suspension or
reprimand). Remedies awarded would not be compensated by individual judicial officers,
but by their employing entity.

e The work group considered, but did not adopt, several other ways to address these claims.
The first thought was to have the CIC hear retaliation claims that are brought against a
judicial officer, but the CJC does not have authority to provide compensation to a wronged
whistleblower, such as restoration of benefits and back pay. The work group also
considered having the retaliation claims addressed in superior court, or by ALls outside of
the HRC process, or by independent arbitrators, but concluded that none of these options
were better than the existing HRC process. '

Input is Now Being Requested on the New Proposal:

e The work group now requests further input from the state-level entities that would be
covered by the policy.
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PROPOSED SUPREME COURT ORDER FOR

ADOPTING A WHISTLEBLOWER POLICY FOR
CERTAIN STATE-LEVEL JUDICIAL ENTITIES

Drafted by the Whistleblower Work Group
(Justice Debra Stephens, Judge J. Robert Leach, Jeff Hall, Reiko Callner,
Joanne Moore, Jim Bamberger, Dirk Marler, & Jane Beaulieu)

June 14, 2010

WHEREAS, the State Employee Whistleblower Protection Act (““Whistleblower
Act”), Chapter 42.40 RCW, provides a process for the filing and resolution of
whistleblower complaints filed against officers and employees of the state government;

WHEREAS, the Whistleblower Act provides that the Supreme Court is to adopt a
policy regarding the applicability of Chapter 42.40 RCW to the state’s judicial branch;

WHEREAS, even without this statutory authority, the judicial branch has
independent authority under the separation of powers doctrine to adopt personnel
policies;

WHERFEAS, adoption of a judicial policy will further enhance public trust and
confidence in the integrity of the judiciary;

WHEREAS, adoption of a judicial whistleblower policy will clarify the
procedures that apply when a whistleblower complaint is filed against a judicial officer or
employee of the Supreme Court, Court of Appeals, or statewide judicial agencies listed in
section 1 below; and

WHEREAS, separation of powers and judicial independence principles dictate
that the Commission on Judicial Conduct, and not the State Auditor’s Office, be the
entity that investigates and addresses allegations of improper governmental action that
are brought against judicial officers.

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. Judicial Policy. A whistleblower policy is hereby adopted for the following
judicial entities:

The Supreme Court;

The Court of Appeals;

The Administrative Office of the Courts;
The Office of Civil Legal Aid;

The Office of Public Defense;

e po o
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E.

The Washington State Law Library; and
The Commission on Judicial Conduct.

2. Applicability of State Whistleblower Act. The Whistleblower Act applies to
the judicial entities identified in section 1 as follows:

a.

Complaints Against Judicial Officers. Jurisdiction for whistleblower
complaints filed against judicial officers of courts identified in section 1
rests exclusively with the Commission on Judicial Conduct, which shall
evaluate complaints under the standards of the Code of Judicial Conduct.
The Commission has authority to investigate complaints, decide the merits
of the allegations, and impose appropriate sanctions and remedies. The
procedures governing these complaints shall be as set forth in the
Whistleblower Act and in the Commission’s own rules and procedures.
Where there is a conflict between the Whistleblower Act and the
Commission’s rules or procedures, the Commission’s rules and procedures
shall conirol.

Complaints Against Employees. Whistleblower complaints against
employees of section 1 entities who are not judicial officers shall be filed
with the Washington State Auditor’s Office in accordance with the
procedures set forth in RCW 42.40.040. Such complainis shall be
governed in all respects by the provisions of Chapter 42.40 RCW, except
that reports from the State Auditor that would otherwise be submitted to
the Governor or Legislature under Chapter 42.40 RCW are to be submitted
instead to the Supreme Court’s Chief Justice.

Exemption for Commission on Judicial Conduct’s Confidential
Investigations. Jurisdiction for complaints filed against Commission on
Judicial Conduct members, employees, and contractors relating to the
conduct of its confidential investigations shall rest with the Commission
on Judicial Conduct, to be conducted in accordance with its own Rules of
Procedures and Policies. Other whistleblower complaints against
Commission members, employees, and contractors shall be handled in
accordance with the procedures set forth in subsection 2(b) above.

3. Claims of Workplace Reprisal or Retaliatory Action.

a.

b.

Protection. Whistleblowers who file a complaint under this policy are
protected from workplace reprisal or retaliatory action.

Applicability of Statuiory Procedures and Remedies. Except as set forth in
subsection (3)(c), a whistleblower’s claim of workplace reprisal or
retaliatory action is to be governed by RCW 42.40.050 of the
Whistleblower Act. The statute provides that the remedies for reprisal or
retaliatory action are those available under Chapter 49.60 RCW, Chapter
49.60 RCW in turn authorizes the Human Rights Commission to
investigate claims and negotiate settlements and authorizes an
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administrative law judge to adjudicate claims and impose statutory
remedies.

c. Limitation of Remedies Against a Judicial Officer. The Human Rights
Commission and administrative law judges are not authorized to impose
sanctions against a judicial officer. Under the Washington State
Constitution, the authority to sanction judicial officers rests exclusively
with the Commission on Judicial Conduct, Accordingly, if a judicial
officer is the subject of a whistleblower’s reprisal or retaliation claim, the
administrative law judge may award the whistleblower applicable
remedies under RCW 49.60.250 that serve to compensate a wronged
whistleblower (e.g., restoration of benefits or back pay), but not those that
serve to sanction a judicial officer (e.g., suspension or reprimand).
Remedies awarded will not be compensated by individual judicial officers,
but by their employing entity.

4. Information about Whistleblower Policy. The Administrative Office of the
Courts (*AOC”) is responsible for informing, and periodically reminding, the employees
and judicial officers of the entities covered by section 1 above as to the procedures-and
protections against retaliation that are available under this policy. Detailed information
shall be made easily accessible on the AOC’s web-sites and any web sites maintained by
the entities listed in section | above. General information shall be displayed in
workplace areas in all entities listed in section 1 above. Reminder notices shall be sent, at
least annually, to each of the employees and judicial officers of the entities covered by
section 1.

5. Definitions. For purposes of this policy, the following terms shall have the
following definitions:

a. The term “judicial officér” means a judge or court commissioner, as well
as any other magistrates, special masters, or referees for whom the Code
of Judicial Conduct applies. See the Code of Judicial Conduct’s
infroductory section entitled “Application of the Code of Judicial
Conduct.”

b. The term “employee” means a state judicial branch employee other than a
judicial officer,

6. Savings clause. This policy shall not be construed to affect judicial immunity.
Nothing in this policy affects the operation of GR 5 or GR 32,

7. Reservation of rights. The Supreme Court reserves the right to invoke the
separation of powers doctrine and re-assert exclusive jurisdiction over any complaint
involving allegations about fundamental judicial functions that should not be subject to
oversight by another branch of government.
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